
Lecture #3: 
Urban Formal Order II: Natural Law and Positive Law

* *  * *   * 

“Monsignor Apollo is a good man and a good priest, but all men are apt to be incredible 
asses at times, especially outside their domains.”

--Walter M. Miller, Jr., A Canticle for Leibowitz



Urban Formal Order, Natural Law and Positive Law

• Re-cap:
o Cities and Human Flourishing
o Good Urban Formal Order and its devolution
o Contemporary Reform Movements and the obstacle of existing positive law

• A hypothetical urban natural law precept and possible positive law ramifications
o The nature of Law / Natural Law / An urban Natural Law precept?

• n.b., good law is insufficient for good urban form, but 
necessary

o Positive Law improvement #1: Use-based Zoning v. Transect-based 
Zoning (Form-based Codes), rather than Use-based Zoning

o Land Value taxation (i.e., land alone), rather than Property taxes (i.e., 
land and buildings)



A good town / neighborhood has a discernible center  

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood reserves prominent sites for religious and civic buildings  

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood is pedestrian-friendly on its commercial streets 

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood is pedestrian-friendly on its residential streets 

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood has a variety of dwelling types (detached single-family houses) 

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood has a variety of dwelling types  
(row-houses, left  /  2-flat and 3-flat, right) 

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood has a variety of dwelling types  
(6-unit apartments building left / 12-unit apartment building, right) 

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood has stores and offices located at or near its center 

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood has children, and an elementary school and  
parks / playgrounds to which they can walk 

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood has small blocks, small lots, and a network of through streets 

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood places its buildings near the front of their lots  
to give spatial definition to streets 

Characteristics of good contemporary American  
traditional towns and neighborhoods 



A good town / neighborhood utilizes its streets for parking, and parks from alleys where possible 

Characteristics of good contemporary American  
traditional towns and neighborhoods 



  Characteristics of good contemporary American  
traditional towns and neighborhoods 

Contemporary good urbanism as great-grandchild of Aristotle’s polis, with intimations of the City of God 
o implicitly by its beauty and justice 
o more explicitly in its physical acknowledgment of sacred order
o most explicitly in acknowledging Triune God and Incarnation



Development of the suburbs & the “modern” city:

- Causes:

- Overcrowding of cities.
- Health and sanitation concerns.
- Increase in individual wealth and 

amenities.
- Political change.
- New building materials / technology.



Development of the pre-1950 suburbs:

- Streetcar suburbs:

- Transportation: (1820s) horsecar - cable car - streetcar (1887).
- Streetcar could move people 4 times as fast as walking.



Development of the pre-1950s suburbs:

- Streetcar suburbs:

- Development:

- Typical American pattern of urban development (1880-1945).

- Linear in form.

- Speculative development model:

- Streetcar construction.
- Division of land and selling of lots.
- Densities (13,000 - 27,000 people/sq.mi.)
- Commercial / mixed-use along streetcar route with residential beyond.
- 1/2 mile distance between streetcar lines.
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Development of the pre-1950s suburbs:

- Streetcar suburbs:

- Development:

- Typical American pattern of urban development (1880-1945).

- Linear in form.

- Speculative development model:

- Streetcar construction.
- Division of land and selling of lots.
- Densities (13,000 - 27,000 people/sq.mi.)
- Commercial / mixed-use along streetcar route with residential beyond.
- 1/2 mile distance between streetcar lines.



Development of the pre-1950s suburbs:

- Streetcar suburbs:

- Examples: Toronto, Vancouver, Dayton, Minneapolis, Seattle, LA, etc.



Development of the pre-1945 suburbs:

• Streetcar suburbs:

• Streetcar system demise: Auto industry competition...

• Cf. “Who Framed Roger Rabbit”



Development of the pre-1950s suburbs:

- Euclid, OH:

- 1926 US Supreme Court case, Village of Euclid v. Ambler Realty Company

- Landmark case regarding the relatively new practice of use-based 
(subsequently "Euclidean”) zoning.

- Would set the legal standard for use-based zoning across the US (n.b. explicitly   
racist / racialist in its arguments).



A Brief Introduction to Traditional Town Planning
The Notre Dame School of Architecture Graduate Urban Design Studio (copyright ND 2010)

Characteristics of traditional cities: a City is like a pizza / a post-1945 Suburb like a collection of ingredients
Drawing courtesy of Leon Krier

The multi-use (urban) neighborhood The (anti-urban) functional ZONE



A Brief Introduction to Traditional Town Planning
The Notre Dame School of Architecture Graduate Urban Design Studio (copyright ND 2010)

Components of Sprawl I:  mono-culture of housing



A Brief Introduction to Traditional Town Planning
The Notre Dame School of Architecture Graduate Urban Design Studio (copyright ND 2010)

Components of Sprawl II:  mono-culture of shopping



A Brief Introduction to Traditional Town Planning
The Notre Dame School of Architecture Graduate Urban Design Studio (copyright ND 2010)

Components of Sprawl III:  mono-culture of offices



A Brief Introduction to Traditional Town Planning
The Notre Dame School of Architecture Graduate Urban Design Studio (copyright ND 2010)

Components of Sprawl IV:  civic building as “big box”



A Brief Introduction to Traditional Town Planning
The Notre Dame School of Architecture Graduate Urban Design Studio (copyright ND 2010)

Components of Sprawl V:  auto-oriented / pedestrian-hostile infrastructure



A Brief Introduction to Traditional Town Planning
The Notre Dame School of Architecture Graduate Urban Design Studio (copyright ND 2010)

Three mono-functional zones: single-family houses, apartments, shopping (w/parking lot)



Woodlawn: Recent & Future Development 
In the contemporary development practice, Blocks are built all at once by the same developer 

 

Street and Blocks of Lots v. single Superblock development 



Cities as Moral Order: The Rule of Law (not forgetting the primacy of virtues)

• The Legitimacy of Law:

o Eternal Law, Natural Law, Positive Law

• Both environmental stewardship and strong economies require the predictability 
ensured by good positive law

• Urban form too is shaped in part by positive law, including

o contracts, private property, exclusive entitlements

o building codes (materials, assemblies, construction, life-safety)

o master plans (ideal/formal)

o zoning law (generative, use-based, form-based)

o tax law (e.g., how and whether a community taxes buildings and/or land)



The Nature and Role of Law 

Thomas Aquinas Aristotle 



1. An ordinance of reason
2. For the common good
3. Made by the authority responsible for the community; and
4. Promulgated

Aquinas on Law (generally): 



• Positive Law derives its efficacy (i.e., its status as law)  by virtue of 
its participation in the Eternal Law

• Zoning Law and Tax Law as species of Positive Law

Aquinas on Eternal Law (Natural and Divine) and Positive Law: 



Principles of Catholic Social Teaching 

• The dignity of the human person from conception to natural death

• The human person as both social animal and moral agent, requiring both virtue and grace
 to turn toward good and away from evil 

• Communal solidarity

• Civil society as a realm of multiple authoritative institutions the relations of which are
 governed by the principle of subsidiarity 

• The common good as the purpose of civil government [n.b., civil society includes but =/=
 civil government] 

• Public policy with a bias for the needs of the involuntarily poor

• The human stewardship of creation

• Religious freedom as a fundamental human right

philip
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A (not The) Rural-to-Urban Transect as the basis for alternative zoning ordinances that zone 
according to building type and density rather than according to use 

Form Based Codes rather than use-based codes as necessary but not sufficient  
instruments for walkable mixed-use (“traditional”) urbanism   

Transect Theory 



Transect –based Regulating Plan: follows master plan design work and becomes the basis for 
transect-based zoning ordinance and code pages 

Form Based Codes rather than use-based codes as necessary but not sufficient  
instruments for walkable mixed-use (“traditional”) urbanism   

Form-based Codes 



Example of Zoning and Building Type code pages   /  General Urban (T4) 

Form-based Codes 



Example of Zoning and Building Type code pages  /  Urban Center (T5) 

Form-based Codes 



In the best pre-1950 cities, Blocks are subdivided into Lots 

Street and Blocks of Lots v. single Superblock development 



In the best pre-1950 cities, Blocks are subdivided into Lots and built up by multiple developers

Street and Blocks of Lots v. single Superblock development 



In the best pre-1950 cities, Blocks are subdivided into Lots and built up by multiple developers

Street and Blocks of Lots v. single Superblock development 



New Urbanism:

• Emergence:

• promotes walkable neighborhoods containing a range of housing and a mix of uses 
(traditional urbanism).

• Post-WWII:
• Urban design & land-use organized primarily around the automobile.
• Health, safety, and welfare (reaction to overcrowding of the industrial city).
• Separation of uses.

• 1960’s-80’s:
• Lewis Mumford, Jane Jacobs, Leon Krier, Christopher Alexander, Andres Duany, 

Elizabeth Plater-Zyberk.
• Criticism & reaction against modern urban design & land-use.

• 1991:
• Ahwahnee Principles (Sacramento, CA).

• 1993:
• Congress for the New Urbanism founded.
• Andrés Duany, Elizabeth Plater-Zyberk, Stefanos Polyzoides, Elizabeth Moule, 

Peter Calthorpe, and Daniel Solomon.















































With no Mosaic pretensions, following are ten precepts about which natural 

law theorists as well as ordinary people everywhere more or less agree;  to this 

list I am going to propose an eleventh precept relevant to making human habitat 

(and, eo ipso, New Urbanism). The first two are commonly regarded as primary 

precepts of the natural law-the moral axioms upon which all other moral 

precepts are based. 

1)  Good should be pursued and evil avoided.

2)  Harm no one gratuitously.

From these primary precepts are derived more or less  by direct inference 

various immediate precepts, including the following (in no particular order): 

3) Render impartially what is due to every person (i.e., "be just").

4) Do not take innocent human life.

5) Honor marriage and don't commit adultery.

6) Care for children and the elderly.

7)  Be trustworthy.

8)  Don't steal.

9)  Treat others as you yourself would wish to be 
treated.

The tenth precept is an example of a common precept of the natural law. 

More detailed than an immediate precept and more remote from the primary 

precepts, common natural law precepts are called "common" rather than "im­

mediate" because there may be exceptions to them and because they may not 

be so widely known as the primary and immediate precepts. The tenth pre­

cept, concerning the principle of subsidiarity, is implicit in much of the Ar­

istotelian-Thomist natural law tradition, but was not really recognized and 

articulated as a natural law principle until the first third of the twentieth­

century, in response to the rise of the totalitarian state: 

10) Observe and obey the law of subsidiarity (viz., that-in the
words of Pius Xi's 1931 encyclical Q_uadragesimo Anno-it is 

wrong "to assign to a greater and higher association what lesser 

and subordinate associations can do"; i.e., larger institutions 

should not attempt to do what smaller ones as well or better).

We remain some distance from a more detailed discussion of the Urban 

Transect. Nevertheless, insofar as the Urban Transect may be regarded not 

simply as a tool but also as a discovery, the historic specificity of its discov­

ery and articulation is similar to the historic specificity of the discovery and 

articulation of the principle of subsidiarity, inasmuch as prior to the rise of 

sprawl the Urban Transect was likewise not in need of articulation. So here 

is an eleventh natural law precept, a new one describing something real but 

heretofore understood only implicitly. It is best thought of as a common natu­

ral law precept because it is not inferred directly from the primary precepts of 

the natural law, and because it requires arguments of the kind I am here offer­

ing-not least an argument about the Urban Transect-in order to recognize 

it as a natural law precept. 

11) Human beings should make mixed-use, walkable settlements.





Henry George 

Land Value Taxation and the Post-Liberal Economy 

Adam Smith David Ricardo 



Henry George 

Land Value Taxation and the Post-Liberal Economy  
   

Karl Marx 



Henry George 

Land Value Taxation and the Post-Liberal Economy  
   

John Maynard Keynes Friedrich von Hayek  



Land Value Taxation and the Post-Liberal Economy  
   

Capitalism 

Georgism Communism 

Socialism 



“Take now... some hard-headed business man, who has no theories, 
but knows how to make money. Say to him: ‘Here is a little village; 
in ten years it will be a great city…the railroad will have taken the 
place of the stage coach, the electric light of the candle [and] it will 
abound with all the machinery and improvements that so enormously 
multiply the effective power of labor. Will in ten years, interest be 
any higher? [The] wages of the common labor?’…. He will tell you, 
"No.’ ‘What, then, will be higher?’ ‘Rent, the value of land. Go, get 
yourself a piece of ground, and hold possession.’ And if, under such 
circumstances, you take his advice, you need do nothing more. You 
may sit down and smoke your pipe; you may lie around like the 
[aristocracy of Europe or South America]; you may go up in a 
balloon or down a hole in the ground; [but] without doing one stroke 
of work, without adding one iota of wealth to the community, in ten 
years you will be rich! In the new city you may have a luxurious 
mansion; but among its public buildings will be an almshouse.” 

  
 -- Henry George. Progress and Poverty 



Defining Some Key Terms: 
 

Wealth: all material things produced by labor for the satisfaction of human 
 desires and having exchange value 

Land: The entire material universe exclusive of people and what people 
 produce 

Labor: All human exertion in the production of wealth 
Capital: Wealth used to produce more wealth, or wealth in the course of 

 exchange 
Rent: That part of wealth which is the return for the use of land 
Wages: That part of wealth which is the return to labor 
Interest: That part of wealth which is the return for the use of capital 
Distribution: The division of wealth among the factors that produce it 

 

Land Value Taxation and the Post-Liberal Economy  
   



PROPERTY TAX (diagram courtesy Chuck Marohn) 
 

Total Assessed Value of Block  =  $1,000,000    ($400K Land / $600K Buildings) 
 

Total Tax Revenue on Block with 4 Lots  =  $10,000 (@ 1% Tax Rate) 

Lot (occupied) = $100,000 
Building = $300,000   

TAX = $4,000 

Lot (occupied) = $100,000 
Building = $300,000   

TAX = $4,000 

Lot (vacant) = $100,000 

TAX = $1,000 

Lot (vacant) = $100,000 

TAX = $1,000 



LAND VALUE  TAX (LVT) (diagram courtesy Chuck Marohn) 
 

Total Assessed Value of Block  =  $400,000    (Land only) 
 

Total Tax Revenue on Block with 4 Lots  =  $10,000 (@ 2.5% Tax Rate) 

Lot (occupied) = $100,000 
Building = 0   

TAX = $2,500 

Lot (occupied) = $100,000 
Building = 0   

TAX = $2,500 

Lot (vacant) = $100,000 

TAX = $2,500 

Lot (vacant) = $100,000 

TAX = $2,500 



 Land Value Taxation: 
  
 As Source of Public Revenue 
  
 For Environmental Preservation 
   
 For Efficiency of Collection and Minimal Negative Externalities 
  
 How Much Rent Should the Community Collect?   

 

Land Value Taxation and the Post-Liberal Economy  
   



 

Labor yields Wages / Capital yields Interest / Land yields Rent 
 
Produce (wealth) = Rent + Wages + Interest  (OR: Produce - Rent  = Wages + Interest) 

 
•  “[No] matter…the increase in productive power, if the increase of rent keeps  
    pace with it, neither wages nor interest can increase.” 

•  “Thus, where the value of land is low, there may be a small production of wealth, 
and yet a high rate of wages and interest…. And where the value of land is high, 
there may be a very large production of wealth, and yet a low rate of wages and 
interest…. [Where] productive power increases…wages and interest will be 
affected not by the increase but by the manner in which rent is affected. If the 
value of land increases proportionately , all the increased production will be 
swallowed up by rent, and wages and interest will remain as before…. [Only] 
when the value of land fails to increase as rapidly as productive power [can] 
wages and interest…increase with the increase of productive power.” 



 
Unimproved land value = the dollar-amount-worth 

of a parcel of land without any buildings or 
improvements on it.  

 
It is typically calculated based upon its location and 

upon comparable vacant land sales.  



 
 Two Tenets of The Single (Land Value)Tax Theory: 
 
1.  Virtually all revenues required to fund local 

governmental programs and services can and 
should be raised by a tax on land; and 

2.  This tax should replace most if not all other taxes 



 Three Georgist Assumptions: 
 
1.  Land, being a resource that no human being has created, 

is properly understood as common wealth; 
 
2.  Generally, when you tax something you get less of it; 
 
3.  A tax on land cannot diminish the quantity of land. 
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